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| NTRODUCTI ON:
s "Freedom of Information"
Somet hing New in Illinois Law?

The Freedom of Information Act is the principal Illinois statutory
enact nent governing the inspection of public records. Although the Act is of
relatively recent origin, having beconme effective on July 1, 1984, the right
to inspect and copy public records is one of long standing in Illinois |aw.
The Illinois Constitution of 1970, previously enacted statutes relating to

certain types of records, and the common law, with respect to records in

general, have together secured the public's right to inspect and copy public

records.

Il1linois courts have |ong recogni zed that "good policy requires
liberality in the right to examine public records”". (Winstein v. Rosenbl oom
(1974), 59 III. 2d 475, 482; see also Warden v. Byrne (1st Dist. 1981), 102

I11. App. 3d 501, 505.) The courts have al so recognized a common |aw duty to
di scl ose public records, qualified only by a balancing of the public's right

to know agai nst individual privacy rights and governmental interests. (Lopez

v. Fitzgerald (1st Dist. 1977), 53 II1. App. 3d 164, 167, aff'd 76 I11. 2d

107.) According to the court in People ex rel. G bson v. Peller (1st Dist.

1962), 34 II1I. App. 2d 372, 374, the comon law right to inspect records also
carries with it a right to reproduce or copy public records:

"The right * * * to reproduce * * * public
records is not solely dependent upon statutory
authority. There exists at conmon |law the right to
reproduce, copy and photograph public records as an
i ncident to the conmon |aw right to inspect and use
public records. Good public policy requires
liberality in the right to examine public records. In



76 CJS, Records, p. 133, the author states: 'The

right of access to, and inspection of, public records

is not entirely a natter of statute. The right exists

at common law, and in the absence of a controlling

statute, such right is still governed by the common

law.... Al authorities are agreed that at common |aw a

person may i nspect public records...or nmake copies or

nenor anda t hereof."'"

Access to certain kinds of public records is guaranteed by article
VII1, section 1(c) of the Illinois Constitution of 1970, which provides:

"Reports and records of the obligation, receipt

and use of public funds of the State, units of |oca

government and school districts are public records

avai |l abl e for inspection by the public according to

I aw. "

This constitutional mandate has been inplenmented in section 3 of the State
Records Act (5 ILCS 160/3) and section 3a of the Local Records Act (50 ILCS
205/ 3a), which require the State and its subdivisions to pernit inspection and
copying of reports and records of the receipt, use and obligation of public
funds.

Furthernore, statutes relating to specific officers have required
that certain records be open to public inspection. See, for exanple, sections
3-2012 and 3-2013 of the Counties Code (55 ILCS 5/3-2012, 3-2013), which
provi de that records of county clerks "shall be open to the inspection of al
persons without reward", and require such clerks "to give any person requiring
the sane, and paying the |awful fees therefor, a copy of any record, paper or
account in his office".

Since it has long been the public policy of this State to all ow
access to public records, the Freedom of Infornmation Act did not drastically

change the substance of Illinois law. The significance of the Act is that it

provi des a conprehensive statutory statenent of that |ongstanding public
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policy, provides a codified balancing of the conpeting interests recogni zed at
common | aw, and establishes procedures to facilitate inspection of records.

The fundanental policy of the Act is stated in section 1 thereof:

"Pursuant to the fundanental philosophy of the

Anerican constitutional formof governnment, it is

declared to be the public policy of the State of

Illinois that all persons are entitled to full and

conplete information regarding the affairs of

governnment and the official acts and policies of those

who represent themas public officials and public

enpl oyees * * * "

The Freedom of Information Act, which was nodeled, in part, on the
Federal Freedom of Information Act, provides a description of public bodies
that are subject to the Act. It provides a detailed description of those
records that are "public records" that generally nust be disclosed, and also a
detailed list of records that nay be withheld frominspection and copyi ng.
The Act sets out procedures that public bodies must follow in nmaking records
avai | abl e, and al so procedures through which any person may gai n access to
public records for inspection and copying. Finally, it provides for both
adm nistrative and judicial review of any decision to withhold records from
i nspection and copying. A series of questions and answers designed to explain
what the Act requires and how its requirenments can be net is set forth bel ow

I . Summary of the Act:
What does the Act require?

The principal nandate of the Act is found in subsection 3(a),

whi ch provides that "[e]ach public body shall make available to any person for

i nspection or copying all public records”. The remainder of the Act

i npl enents this requirenent.



1. Whi ch agencies or bodies are subject to the
requi rements of the Act?

The Act requires all "public bodies" to nake their public records
avai l abl e for inspection. According to subsection 2(a) of the Act, the term
"public body" includes any |egislative, executive, admnistrative, or advisory
bodi es of the State, State universities and coll eges, counties, townships,
cities, villages, incorporated towns, school districts and all other nunicipa
corporations, boards, bureaus, conmittees, or conmm ssions of this State, and
any subsidiary bodi es of those public bodies, including but not limted to
conmittees and subconmittees which are supported in whole or in part by tax
revenue, or which expend tax revenue. The definition of "public body" in the
Freedom of Information Act is alnobst identical to the definition of that term
contained in the Open Meetings Act (5 ILCS 120/1.02). It is, however, broader
in scope. Thus, while all bodies subject to the Open Meetings Act are subject
to the Freedom of Information Act, individual officers and agencies not
covered by the Open Meetings Act are also included. An individual officer who
is merely a nenber of a greater public body is not, however, a separate public
body. Therefore, a request for records relating to aldernanic travel records
was properly directed not to an individual aldernman but to the mayor and city

council. (Quinn v. Stone (1st Dist. 1991), 211 IIl. App. 3d 809.) Because

the definition of "public body" in the Freedom of Information Act does not
i ncl ude judicial bodies, court records and records of such entities as a
probation department that reports to the chief judge are outside the coverage

of the Act. (Copley Press, Inc. v. Adninistrative Ofice of the Courts (2nd

Dist. 1995), 271 11l. App. 868, appeal denied, 163 IIl. 2d 551 (docunents




relating to the pretrial electronic nonitoring of crimnal defendants).)
Moreover, the Act is not applicable to private not-for-profit or business
corporations even though such corporations adm nister prograns that expend

public funds or otherw se receive public funds. Hopf v. Topcorp, Inc. (1st

Dist. 1988), 170 IIl. App. 3d 85, appeal after remand, 256 IIl. App. 3d 807

(1993) .

I[11. What types of records must be made available to
the public?

It is the policy of the State, as enunciated in the Act, that al

persons are entitled to "full and conplete information regarding the affairs

of governnent and the official acts and policies of those who represent thent

The Illinois Suprenme Court has stated that "[f]reedom of information fosters
government accountability and an inforned citizenry". (Bowie v. Evanston
Conmunity Consolidated School District (1989), 128 IIl. 2d 373, 378.) The Act

does, however, recognize that in order to enable public bodies to perform
certain governnental functions properly, and in order to protect persona
privacy, sone records and information may need to be kept confidential. The
Act attenpts to bal ance these conpeting interests by giving a very broad and

i nclusive definition of "public records", but also providing a |inited nunber
of very specific exceptions that allow public bodies to withhold certain types
of docunents frompublic inspection. In this sense, the Act itself provides

t he bal ance judicially obtained under the commopn |aw. The exceptions are,
however, in derogation of the general policy requiring that records be open to

the public and, therefore, nust be narrowy construed. (Bowie v. Evanston

Community Consolidated School District (1989), 128 IIl. 2d 373, 378.) As is
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stated in section 1 of the Act, "restraints on information access should be
seen as limted exceptions to the general rule that the people have a right to
know t he deci sions, policies, procedures, rules, standards, and other aspects
of governnent activity that affect the conduct of governnent and the |ives of
any or all of the people".

Subsection 2(c) of the Act defines the term"public records" to
include all records, reports, forns, witings, letters, nmenoranda, books,
papers, maps, photographs, microfilns, cards, tapes, recordings, electronic
data processing records, recorded information and all other docunentary
i nfornmati on having been prepared, or having been or being used, received,
possessed or under the control of any public body. The physica
characteristics of records are not relevant in classifying themas "public
records", because the Act expressly extends to all records regardl ess of their
physical formor characteristics. Rather, the nobst inportant factor in
determ ning whether a record is a "public record" is whether it has been
prepared, or was or is being used, received, possessed or under the control of
any public body. It has been held that it is the obligation of a public body
to provide a requesting party with records in the formin which they are
ordinarily kept, if so requested; a public body may not elect to furnish

records in a different format. (AFSCME v. County of Cook (1990), 136 IIl. 2d

334, 345-47.) Thus, when a requesting party sought a copy of conputerized
records on a conputer tape, the public body could not satisfy the request by

furnishing a printout of the records.
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The Act expressly includes a non-exhaustive list of 16 types of

infornmation that are within the definition of "public records". That |ist

i ncludes the follow ng types of records:

(i)

(ii)

(iii)

(iv)

(v)
(vi)

(vii)

(viii)

(i x)

(x)

(xi)

(xii)

(xiii)

(xiv)

adm ni strative nmanuals, procedural rules, and instructions to
staff, unless exenpted by subsection 7(1)(p) of the Act;

final opinions and orders made in the adjudication of cases,
except an educational institution's adjudication of student or
enpl oyee grievance or disciplinary cases;

subst anti ve rul es;

statenents and interpretations of policy which have been adopted
by a public body;

final planning policies, recomendations, and deci sions;

factual reports, inspection reports, and studi es whether prepared
by or for the public body;

all information in any account, voucher, or contract dealing with
the recei pt or expenditure of public or other funds of public
bodi es;

the nanes, salaries, titles, and dates of enploynent of al
enpl oyees and officers of public bodies;

mat eri al s contai ni ng opi nions concerning the rights of the State,
the public, a subdivision of State or a local governnment, or of
any private persons;

the nane of every official and the final records of voting in al
proceedi ngs of public bodies;

applications for any contract, permt, grant, or agreenment except
as exenpted from di scl osure by subsection 7(1)(g) of the Act;

each report, docunent, study, or publication prepared by
i ndependent consultants or other independent contractors for the
public body;

all other information required by law to be nade avail able for
public inspection or copying;

information relating to any grant or contract nmade by or between a
public body and another public body or private organization
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(xv) wai ver docunents filed with the State Superintendent of Education
or the president of the University of Illinois under Section 30-
12.5 of the School Code, concerning nom nees for General Assenbly
schol ar shi ps under Sections 30-9, 30-10, and 30-11 of the Schoo
Code; and
(xvi) conplaints, results of conplaints, and Departnment of Children and
Fam |y Services staff findings of licensing violations at day care
facilities, provided that personal and identifying infornmation is
not rel eased.
This list is designed to provide assistance in determ ni ng whet her
particular records fall within the purview of the Act. Even though a
particul ar docunent is not included in this list, however, it is still a
public record under the Act if it was prepared, or was or is being used,
recei ved, possessed, or under the control of any public body.
It is inmportant to note that upon receiving a request for access
to a record that is exenpt fromdisclosure but that contai ns nonexenpt

i nfornmation, the public body nust separate the exenpt fromthe nonexenpt

i nfornmati on and di scl ose the nonexenpt information. (5 ILCS 140/8; Bow e V.

Evanst on Community Consolidated School District (1989), 128 I1l. 2d 373, 380.)

If such information is maintained only on conputer tapes or disks, the public
body nay be required to prepare a conputer programthat will segregate the

i nfornation; this does not require the creation of a new record. Hanmer v.

Lentz (1989), 132 II1l. 2d 49, 56.

I V. What types of records are exempt from public
i nspection?

To enabl e public bodies to keep confidential certain types of
sensitive public records, the Act provides 36 exceptions to the mandate that

public records be nade available for public inspection. Public bodies should
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al ways refer to the text of the Act before determ ning whether docunents are
exenpted fromits requirenents. The exenptions do not, however, prohibit the
di ssem nation of information; rather, they nerely authorize the withhol ding of

information. (Roehrborn v. Lanbert (1st Dist. 1995), 277 Ill. App. 3d 181

186, appeal denied, 166 Ill. 2d 554.) Moreover, when one public body obtains

records from another public body that the fornmer knows woul d assert an
exenption, it appears that the originating body nust be given the opportunity
to assert any applicable exenption which the receiving body fails to assert.

(Twin-Cities Broadcasting Corp. v. Reynard (4th Dist. 1996), 277 I1l. App. 3d

777.) Although the court |eft open the question of whether the originating
body nay be deened to have waived its right to assert an exenption by
providing those records to another public body, it is clear that a public body
whi ch possesses records originating in another body should consult with the
originating body prior to producing records pursuant to a request therefor

In determ ning whether certain records are exenpt from di scl osure,
reference nust be nade not only to the enunerated exceptions, but also to the
definition of public records. For exanple, subsection 7(1)(b) exenpts from
di scl osure personnel records nmmintained with respect to public enployees. The
definition of "public records", however, specifically provides that the nanes,
salaries, titles and dates of enploynent of all enployees and offices of
public bodies shall be public records. Reading these provisions together, it
is clear that, consistent with prior case |law, the General Assenbly intended
the public to have access to the specified types of infornmation concerning

public enpl oyees notwithstandi ng the general exenption in subsection 7(1)(b).
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The first exception, contained in subsection 7(1)(a), provides for

wi t hhol di ng i nfornmation which Federal or State |law, or rules and regul ations

adopt ed pursuant thereto, prohibit disclosing. In Bowie v. Evanston Comunity
Consolidated School District (1989), 128 I1l. 2d 373, 380-81, the court held
that the provisions of the Illinois School Student Records Act (105 ILCS 5/36-

1 et seq.), which generally limt access to records concerning a student by

whi ch the student may be individually identified, did not prohibit rel ease of
masked and scranbl ed test results which del eted individual identifying data.

It has al so been held that probation records are exenpt from di scl osure under
subsection 7(1)(a) of the Act, because such records are prohibited from

di scl osure, except to judges and probation officers or by order of court, by

"AN ACT providing for a systemof probation, etc."” (730 ILCS 110/12). (Snith

V. Cook County Probation Departnment (1st Dist. 1986), 151 I11l. App. 3d 136,

138.) (Although the court apparently assunmed that these records were subject
to the Freedomof Information Act, it appears that probation records, being
records of the judiciary, would not ordinarily constitute records of a "public
body", for purposes of the Act. Therefore, they would not be subject to

di scl osure under its provisions.) Conversely, where another statute or

adm ni strative regulation requires information to be disclosed to a person

the Freedom of Information Act does not permt that information to be

wi thheld. (Etten v. Lane (5th Dist. 1985), 138 Ill. App. 3d 439.) Public

records cannot be withheld fromdisclosure under subsection 7(1)(a) sinply

because the parties agree to a "gag order"” and that order is entered by a
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court. Carbondale Convention Center v. City of Carbondale (5th Dist. 1993),

245 111. App. 3d 474, 477.

The ot her exceptions can be categorized into the six groups set
out below. It should be enphasized that not all docunents which mght fal
within a general category are exenpt. Rather, the Act exenpts only those
docunents that are covered by a specific exception

PERSONAL PRI VACY

The primary exception in the group of exceptions that is designed
to protect personal privacy is found in subsection 7(1)(b), which exenpts
information that, if disclosed to the public, would result in a clearly
unwarrant ed i nvasi on of personal privacy. Sone categories of records are
specifically classified as exenpt under subsection 7(1)(b) for this reason
including: (i) files and personal information regarding individuals receiving
soci al, medical, educational, or other simlar services; (ii) personnel files
and personal information regardi ng enployees or officials of public bodies;
(iii) files and personal information maintained with respect to professiona
or occupational registrants or licensees; (iv) information required of
taxpayers for tax assessnent or collection purposes; and (v) information that
woul d reveal the identity of persons who file conplaints with or provide
informati on to adm ni strative, investigative, |aw enforcenent or pena
agencies. |In sonme cases panels of the Illinois Appellate Court had held that
even as to information falling within these categories, the public body and
the court nust further determ ne whether or not disclosure would constitute a

clearly unwarranted invasion of personal privacy. (See, e.qg., Gty of
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Monnouth v. Galesburg Printing and Publishing Co. (3rd Dist. 1986), 144 II1.

App. 3d 224; CBS, Inc. v. Partee (1st Dist. 1990), 198 IIl. App. 3d 936.)

O hers had held that such further inquiry was not necessary, i.e., that
information falling within any of the five categories is per se exenpt from

di sclosure. (See, e.g., Healey v. Teachers Retirenent System (4th Dist.

1990), 200 III. App. 3d 240.) In Lieber v. Board of Trustees of Southern

Illinois University (1997), 176 I1l. 2d 385, the suprene court resolved the

di fference of opinion in favor of the per se approach, concl uding that
information falling within one of the listed categories is exenpt from

di scl osure without need of further analysis. 1In resolving this issue,

however, the court al so suggested that not all information identifiable to a
gi ven individual should necessarily be considered to constitute "persona

i nfornmation" for purposes of categories (i), (ii), and (iii). |In Lieber the
plaintiff was a private housing provider who sought the names and addresses of
persons who had been accepted but not yet enrolled at Southern Illinois
University. Finding in favor of the plaintiff, the court determ ned that the
term "personal information" nust have been intended by the General Assenbly to
be understood not in the sense of basic identification but in the sense of
information that is confidential or private. |If "personal information"

i ncl uded basic identification, then absurd consequences would result such as a
person’s not having the right to learn the nanes of public office holders or

to confirmthat his or her surgeon is licensed to practice nedicine. Lieber v.

Board of Trustees of Southern Illinois University (1997), 176 I11. 2d 385,

412.
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Information covered in the five categories of subsection 7(1)(b)
is not the only informati on exenpted by that provision; its scope is expressly
not limted thereto. |In determ ning whether or not the disclosure of other
types of infornmation would constitute a clearly unwarranted invasion of
personal privacy, the courts have applied a balancing test in which the
followi ng factors are considered: (1) the plaintiff's interest in disclosure,
(2) the public interest in disclosure, (3) the degree of invasion of privacy,

and (4) the availability of alternative nmeans of obtaining the records. See,

e.g., Schessler v. Departnent of Conservation (4th Dist. 1994), 256 IlI. App.

3d 198 (licenses to conduct |ive pigeon shoots were not exenpt from
di scl osure).

Wth respect to this exception, the Attorney General has
determ ned that the nanes of persons who apply for or are granted |icenses
under the Conmunity and Anmbul atory Currency Exchange Act (205 |ILCS 405/.1) are
not exenpt from di scl osure under subsection 7(1)(b). (1990 II1l. Att'y Gen.

Op. 264.) In Cooper v. Departnent of the Lottery (1st Dist. 1994), 266 III.

App. 3d 1007, the court held that sales data for lottery agents in certain
geographi c areas were not exenpt fromdi sclosure as an invasi on of persona
privacy. The court noted that lottery agents act as fiduciaries of the State,
and are readily identified as such by the license they are required to
di spl ay.

It should be noted that subsection 7(1)(b) al so provides that the
di scl osure of information bearing on the public duties of public enployees or
officials shall not be considered an invasion of personal privacy and that

i nfornati on that woul d otherwi se be exenpt as a clearly unwarranted invasion
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of personal privacy is not exenpt if disclosure is consented to in witing by
t he subject of the information.

O her exenptions relating to personal privacy include subsection
7(1)(aa), which exenpts fromdisclosure certain records of the Experinental
Organ Transpl antati on Procedures Board relating to applications it receives,
and subsection 7(1)(cc), which exenpts records held by the Departnent of
Public Health relating to sexually transm ssibl e diseases.

In addition, subsection 7(1)(hh) exenpts docunents generated in
the conpl aint di sposition process before any of State ethics conm ssions under
the State Gft Ban Act (5 ILCS 425). The Attorney General has opined that,
al t hough other exenptions nmay apply to specific docunents, exenption (hh) does
not apply to units of local government or school districts. [IIll. Att'y Gen
. No. 99-007, issued June 30, 1999, at pp. 25 - 26.

LAW ENFORCEMENT

A second group of exceptions covers records related to
i nvestigations, |aw enforcenent, and corrections. Under subsection 7(1)(c) of
the Act, records conpiled by any public body for adm nistrative enforcenent
proceedi ngs or by | aw enforcenment or correctional agencies for |aw enforcenent
purposes or for internal matters of public bodies are exenpt if disclosure
would interfere with litigation or adninistrative enforcenment proceedings,
deprive a person of a fair hearing, unavoidably disclose the identity of a
confidential source, disclose specialized investigative sources or techniques
or docunents of correctional agencies related to crine or msconduct, endanger
soneone's life, constitute an invasion of personal privacy or obstruct an

ongoi ng crimnal investigation
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In Giffith Laboratories U S. A v. Mtropolitan Sanitary D strict

(1st Dist. 1988), 168 IIl. App. 3d 341, 347-48, the court held that water
sanpl e data conpiled by the District to determ ne whet her users were conplying
with a self-reporting waste water systemwere exenpt from di scl osure under
subsection 7(1)(c). The court concluded that the data constituted

i nvestigatory records for |aw enforcenment purposes, the disclosure of which
woul d interfere with contenpl ated enforcement proceedi ngs, in that disclosure
woul d render the self-reporting systemuseless. (Note that the text of
subsection 7(1)(c) has subsequently been anmended; the amendnment, however,
woul d not appear to disturb the reasoning of the court.)

Further, in Copley Press, Inc. v. City of Springfield (4th Dist.

1994), 266 I1l. App. 3d 391, the court held that an investigative file
concerning allegations of sexual harassnent against a chief of police was
properly withheld under subsection 7(1)(c)(iv) because its release, even if
personal identifying infornmation was redacted, would unavoi dably result in the
di scl osure of the identity of the confidential sources who supplied the
information. The court was clearly influenced by the fact that the sources
who were interviewed for the report were prom sed confidentiality and that
poli ce departnent enpl oyees had been ordered to answer all questions
truthfully or be faced with disciplinary action

Subsection 7(1)(d) exenpts crimnal history infornmation other than
chronol ogi cal arrest |ogs, the nanes and al |l eged of fenses of persons in
custody, records otherw se public under law or related to the requesting
party. Effective July 29, 1999, anmendnments to the State Records Act (5 ILCS

160/ 4a), Local Records Act (50 ILCS 205/3b), Canmpus Security Act (110 ILCS
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12/15) and Cvil Administrative Code (20 ILCS 2605/55a) require that specified
arrest infornmation be nade avail able to the news nedia for inspection and
copying as soon as practicable, but in no event nore than 72 hours fromthe
time of the arrest. (Public Act 91-309.) Under subsection 7(1)(e), records
related to security in correctional institutions are al so exenpt from
di scl osure. Manuals or instructions to the staff of public bodies regarding
establ i shnent or collection of liability under State tax |laws, or that relate
to investigations to determne violation of crimnal |aws, are exenpt under
subsection 7(1)(z). Lastly, subsection 7(1)(jj) exenpts infornmation contained
in local energency energy plans submtted in accordance with a | ocal energency
pl an ordi nance.
EDUCATI ON

The Act exenpts fromdisclosure several types of records rel ated
to education, including research and course materials (subsection 7(1)(v)),

library circulation records (subsection 7(1)(l)), test questions and answers

(subsection 7(1)(j)), faculty evaluations (subsection 7(1)(0)), records of
uni versity grievance procedures (subsection 7(1)(u)), and information relating
to the identity of purchasers or qualified beneficiaries of Illinois prepaid
tuition contracts (subsection 7(1)(gg)).
LEGAL PROCEEDI NGS

Certain records related to litigation or other |egal procedures
are al so exenpt fromdisclosure. These include investigatory records conpil ed
for | aw enforcenment purposes when | egal proceedi ngs are contenpl ated or
pendi ng (subsection 7(1)(c)(i)). The Act al so exenpts conmuni cati ons between

a public body and an attorney or auditor representing that body that woul d not

-21-



be subject to discovery in litigation, as well as material conpiled for a
public body in anticipation of |egal proceedings and at the request of an
attorney and nmaterial conpiled regarding internal audits of public bodies
(subsection 7(1)(n)). This exenption, however, provided no basis to w thhold
records of the paynents nade to a law firmrepresenting a public body in
pending litigation where the records naned the payee law firm designated the
anmount and date of each paynent, contained no | egal advice, and reveal ed the
substance of no attorney-client confidence either directly or indirectly.

(People ex rel. Urich v. Stukel (1st Dist. 1997), 294 I1l. App. 3d 193, 203 -

204, appeal denied, 178 Ill. 2d 595.) Under subsection 7(1)(q), docunents

other than final agreenents relating to collective bargaining with a public
body are also exenmpt. (For a discussion of the collective bargaining

exenption, see IELRB v. Honmer Community Consolidated School District (4th

Dist. 1987), 160 Il11. App. 3d 730.)

It has been held that a public body may not withhold records
relating to site selection for a landfill on the basis that the acquisition of
property selected nay require condemation. The nere possibility that
litigation will be required is not sufficient to exenpt records relating to

pre-acqui sition analysis. Osran v. Bus (2nd Dist. 1992), 226 IIll. App. 3d

704.
| NTERNAL OPERATI ONS

Anot her category of exenptions pertains to docunents related to
the internal operations of public bodies. Exenpted fromdisclosure are
manual s and instructions to staff that relate to establishment or collection

of tax liability or to investigations of crimnal activity (subsection
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7(1)(z)). Prelimnary drafts of nenoranda in which opinions or policies are
fornmul ated are al so exenpt fromdisclosure (subsection 7(1)(f)). In claimng
that records are exenpt under subsection 7(1)(f), the burden is on the public

body to establish, as a matter of fact, that the records are prelimnary

rather than final. That factual determination is subject to judicial review
Hof frman v. Departnment of Corrections (1st Dist. 1987), 158 IIl. App. 3d 473,
476-77.
M nutes of neetings closed under the provisions of the Illinois

Open Meetings Act are exenpt from di scl osure (subsection 7(1)(n)).

Information regardi ng access to data processing equi pmrent on which ot her
exenpt records are kept is exenpted by subsection 7(1)(p), and subsection
7(1)(w) exenpts information related solely to the internal personnel rules and
practices of a public body. |In applying subsection 7(1)(w) to certain records
mai nt ai ned by | aw enforcenent agencies, the appellate court held that such
records are exenpt fromdisclosure only if the records were devel oped

predonmi nantly for internal use and disclosure would significantly risk
circumvention of |aws and regul ati ons by those who are regulated. Baudin v.

Gty of Crystal Lake (2nd Dist. 1989), 192 Il11. App. 3d 530, 542.

Subsection 7(1)(j) exenpts test questions, scoring keys and ot her
exam nation data used to adm nister exam nations for academ c, enploynent or

licensing purposes. In Roulette v. Departnment of Central Managenent Services

(1st Dist. 1986), 141 IIll. App. 3d 394, the court held that subsection 7(1)(j)
exenpts from di scl osure psychol ogi cal exani nation reports produced during an

applicant's evaluation for governnent enploynent. The court further held that
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such information related to internal personnel practices and was thus al so
exenpt under subsection 7(1)(w).
BUSI NESS AND FI NANCE

The Act contains a nunmber of exceptions that are designed to
protect the business or financial interests of both private persons and public
bodi es. Records containing trade secrets (subsection 7(1)(g)), valuable
formul as or designs (subsection 7(1)(i)) and architect's and engi neer's plans
for buildings not constructed with public funds, and for those buil di ngs
constructed with public funds to the extent that disclosure would conpronise
security (subsection 7(1)(k)), are all exenpt from public disclosure.
Docunments containing infornmation on contracts or agreenents that, if
di scl osed, would frustrate procurenent procedures are exenpt (subsection
7(1)(h)). Records related to real estate purchases are exenpt until
negoti ati ons for purchase are term nated or conpleted (subsection 7(1)(s)).

(In Gsran v. Bus (2nd Dist. 1992), 226 Ill. App. 3d 704, the court held,

however, that records relating to the selection of potential sites for a
county landfill, that were conpiled prior to the initiation of real estate
purchase negotiations, were not exenpted from di scl osure under subsection
7(1)(s).) Records of a public body's financial market transactions and

i nformati on regardi ng supervision of financial institutions are also exenpt in
some cases (subsections 7(1)(r) and 7(1)(x)). Some records related to

i nsurance and self insurance by a public body are exenpt (subsections 7(1)(t),
7(1)(bb)), as are firm performance eval uati ons under section 55 of the
Architectural, Engineering, and Land Surveying Qualifications Board Sel ection

Act (30 ILCS 535/55) (subsection 7(1)(ee)). Finally, information that m ght
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lead to the disclosure of confidential infornmation, codes, algorithns,
prograns, or private keys intended to be used to create electronic or digita
signatures under the Electronic Commerce Security Act (5 ILCS 175) is exenpt
under subsection 7(1)(jj).

In Cooper v. Departnent of the Lottery (1st Dist. 1994), 266 III.

App. 3d 1007, the court held that a marketing plan prepared for the State
Lottery and rel ated sal es data were not exenpt from di scl osure under
subsection 7(1)(g) as a trade secret, because the Lottery, which possessed the
proprietary interest in these records, is a nonopoly which would suffer no
conpetitive harmby the rel ease thereof, and because a governnental entity
cannot invoke this exception when it comm ssions a report of this type.
Subsection 7(1)(g) is intended to protect information which is proprietary
property of a private party and which is subnmitted to the government under an
express or inplied promse that it will be kept confidential. The court also
hel d that disclosure was not exenpt under subsection 7(1)(r), because that
exception does not relate generally to marketing matters, but only to the

mar ket i ng of government bond issues by public bodies. 1In an interesting
interpretation of subsection 7(1)(g), the appellate court concluded in

Roul ette v. Departnent of Central Managenent Services (1st Dist. 1986), 141

I11. App. 3d 394, that a psychol ogi cal exam nation of an applicant for
governnent enploynment fell within the "trade secret" exenption, because

di sclosure could inflict substantial conpetitive harm upon the psychol ogi st
and could thereby make it nore difficult for the agency to induce people to

submt simlar information in the future.
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V. May records be withheld solely because they are to
be used for a commercial purpose?

Section 1 of the Act, which declares the policy of the State with
respect to public access to governnent records, provides, in part, that the
Act "is not intended to be used . . . for the purpose of furthering a

conmercial enterprise . This statenent is not a separate exenption, and
records may not be withheld solely on this basis. As our suprene court has
said, "section 1 is sinply a declaration of policy or preanble. As such, it

is not part of the Act itself and has no substantive legal force. [Citations

omtted.]" Lieber v. Board of Trustees of Southern Illinois University

(1997), 176 I1I11. 2d 385, 413 - 414.

The intended use of requested information to further a comerci al
enterprise may, nevertheless, come into play in applying other provisions of
the Act. Even though a declaration of policy is not a substantive part of a

statute, it may be used to clarify anbi guous portions thereof. (Triple A

Services, Inc. v. Rice (1989), 131 IIl. 2d 217, 227.) One court, for exanple,

i n determ ni ng whet her disclosure of certain disciplinary notices would
constitute a clearly unwarranted invasion of personal privacy under subsection
7(1)(b) of the Act stated that consideration of the requestor’s interest in

di scl osure was necessary in order to give effect to the General Assenbly’s

intent that the Act not be used for comercial purposes. (David Blunenfeld,

Ltd. v. Departnent of Professional Regulation (1st Dist. 1993), 263 Ill. App.

3d 981, 988 (law firms intention to use nanes and addresses from disciplinary
notices to advertise to potential clients and minimal public interest in

di scl osure not sufficient to outweigh privacy interests).) The nature of the
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requestor’s intended use could also come into play as a factor in determ ning,
for exanple, whether conpliance with a request woul d be unduly burdensone
under subsection 3(f) of the Act or whether to waive or reduce copying charges
in the public interest under subsection 6(b).
VI . Who has the right to inspect public records?
Section 3 requires public bodies to nake public records avail able
"to any person". A "person" is defined in subsection 2(b) as "any individual
corporation, partnership, firm organization or association, acting
i ndividually or as a group"
VIl. Does the Freedom of Information Act
determ ne how public records must
be mai ntai ned?

The purpose of the Freedom of Infornation Act is to give the

public access to records kept by public bodies. The Act was not generally

i ntended to dictate the manner in which public records must be mmintai ned.

The provisions of the State Records Act (5 ILCS 160/1 et seq.) and the Loca
Records Act (50 ILCS 205/1 et seq.) require the preservation of certain public

records and establish procedures to be foll owed when nmintaining these

records. (See Lopez v. Fitzgerald (1979), 76 IIl. 2d 107.) These Acts are

still in force, and public records nust be maintai ned according to their
provi si ons.

VIil1.Does the Act require the production of
new types of documents?

As a general principle, public bodies are not required to create
records to respond to requests for information that the body does not

ordinarily maintain in record form (Kenyon v. Garrels (4th Dist. 1989), 184
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I11. App. 3d 28, 32.) Deleting infornmation froma record or scranbling a

record does not constitute the creation of a "new' record. (Bowie v. Evanston

Conmuni ty Consolidated School District (1989), 128 Ill. 2d 373, 382.)

Simlarly, the preparation of a conputer programto segregate exenpt from
non- exenpt information in conputer-naintained records is not the creation of a

"new record". Haner v. Lentz (1989), 132 IIlI. 2d 49, 56.

Further, a public body is under no duty to recreate records that
it no longer possesses, at least to the extent that such records were not

di sposed of to avoid conpliance with the Act. W rkmann v. Illinois State

Board of Education (2nd Dist. 1992), 229 IIl. App. 3d 459.

In order to conmply with the statutory procedures, however, sone
docunents may have to be created. Specifically, the Act requires every public
body to produce a brief description of itself, that nust include a short
summary of the body's purpose, a block diagramgiving its functional
subdi vi sions, the total amount of its operating budget, the nunber and
location of all its separate offices and the approxi mate nunber of its ful
and part-time enployees. The description nust also identify and describe the
menber shi p of any board, commi ssion, conmittee or council that advises or
exerci ses control over the public body. The required description nmust be
prominently displayed at all administrative or regional offices of the body,
nmust be available for inspection and copying by the public and nust be sent
through the mail to anyone requesting a copy.

The Act also requires every public body to produce a brief
description of the manner in which nenbers of the public may request

i nfornmati on and public records, a directory designating, by titles and
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addresses, those enployees to whomrequests for public records should be
directed and a schedul e of fees to be assessed for providing copies of public
records. This docunent nust be promnently displayed at all adm nistrative or
regi onal offices of the body, must be available for inspection and copying and
nust be mailed to anyone requesting a copy.

Publ i ¢ bodies nmust al so nmintain and nake avail able for inspection
and copying a current list of all types or categories of records prepared or
received after July 1, 1984. The list nust be reasonably detailed in order to
aid persons in obtaining access to public records.

Public bodies are also required to mai ntain and furnish upon
request a description of the manner in which public records stored by neans of
el ectronic data processing can be obtained by the public. The Act requires
that records kept through data processing be nade available to the public "in
a form conprehensi ble to persons | acking know edge of conputer |anguage or
printout format".

Lastly, public bodies rmust nmmintain copies of all notices of
deni al of access to public records. These denial notices nmust be kept in a
single central office file that is open to the public, and nust be indexed
according to the types of exceptions asserted in the denial, and, to the

extent feasible, according to the types of records requested. |n Duncan

Publishing, Inc. v. Gty of Chicago (1st Dist. 1999), 304 IIll. App. 3d 778,

the court held that each city departnment was a subsidiary body of the city and
a public body so that the requirenent that each public body keep its denial
notices in a single file was satisfied by the keeping of a single file in each

city departnment.
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I X. Does the Act apply to public records
compil ed before the Act took effect?

In general, the Act applies to all public records, regardl ess of
when they were conpiled. According to subsection 2(c), the term"public

records" includes records "having been prepared, or having been or being used,

recei ved, possessed or under the control of any public body". This definition
necessarily includes records that are presently under the control of or in the

possessi on of a public body that were prepared before the Act was passed. See

Carrigan v. Harkrader (3rd Dist. 1986), 146 IIll. App. 3d 535.

There is, however, one exception to this general rule. Records or
reports of the obligation, receipt and use of public funds of the State and of
| ocal governnental units that were prepared or received prior to July 1, 1984,
are available for inspection by the public under the terns of the State
Records Act and the Local Records Act, respectively. Records of the receipt
and use of public funds that were prepared or received after July 1, 1984,
however, are covered by the Freedom of Infornation Act.

It is clear that a public body nmust make all records relating to

the recei pt and use of public funds available for public inspection. These
exceptions provide only that inspection of older financial records shall be
made under the provisions of the statutes that previously governed them while
i nspection of newer financial records, together with all other public records,
wi || be nade under the provisions of the Freedom of Information Act.

X. How is a request for public records made
to a public body?

Under the Act, a person can request public records either in

person or in witing. The appeal procedure set out in the Act and the tine
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limts placed on public bodies for responding to requests for records,
however, are keyed to the subm ssion of witten requests. Furthernore, it may
not be possible to fill an oral request while the requesting party waits.
Therefore, it is recomended that when a request is made in person, the
requesting person be asked to reduce that request to witing. This wll
facilitate the search for records and will avoid problens if the request is
deni ed.

O her than the need for a witten request, the Act does not
specify the nanner in which requests are to be nade. A person can request a
substantial nunber of specified records (subsection 3(d)(i)), or namke broad
requests for all records falling within a category (subsection 3(f)). The
request mnust, however, reasonably identify the records that have been

requested. Kenyon v. Garrels (4th Dist. 1989), 184 IIl. App. 3d 28.

The Act does provide that a request for all public records within
a category should not be "unduly burdensone". Under subsection 3(d)(vi) of
the Act, if a burdensone categorical request is nade, a public body may extend
the tine period within which to conmply with the request. (Tine linmtations
under the Act are discussed under question XIV.) Under subsection 3(f), a
public body need not conply with a categorical request if conpliance "would be
undul y burdensone for the conplying public body and there is no way to narrow
the request and the burden on the public body outweighs the public interest in
the information". That subsection also provides that repeated requests for
the sane public records by the same person shall be deened unduly burdensone.

(See AFSCMVE v. County of Cook (1990), 136 I11. 2d 334, wherein the suprene

court suggested that repeated requests for the same records in different
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formats may be considered unduly burdensone.) Before invoking this exception
however, the public body nust give the requesting person an opportunity to
reduce the request to manageable proportions. |If a public body invokes this
exception, it nust do so in witing, explaining why the request is deened to
be undul y burdensone.

Wi le the statute does not set out detail ed requirenents for
requests, subsection 3(g) does authorize public bodies to pronulgate rules and
regul ations pertaining to the availability of records and procedures to be
followed in inspecting or acquiring copies of them These rules and
regul ati ons can cover such areas as the tinme and pl ace where records will be
avai | abl e, and the persons who will respond to requests for records.

XI . How must a public body comply with a request
for public records?

Every public body is required to pernit inspection or, upon
submi ssion of a witten request, to provide copies of any requested records
that are subject to disclosure under the Act. \When copies are requested, the
public body may charge fees reasonably calculated to reinburse it for the
actual cost of reproducing and certifying public records. These fees,
however, cannot include any of the cost of searching for the requested
records, and cannot exceed the cost of reproduction. The Act provides that
docunents shall be furnished without charge or at a reduced charge where the
public determ nes that waiver or reduction of fees "is in the public
interest". A waiver or reduction is "in the public interest" if the primry
pur pose of the request for access is to dissemnate information for the
benefit of the general public and not for personal or comercial benefit. A

request nmade by the news nmedia is not for "conmercial benefit" when the
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princi pal purpose of the request is to obtain and di ssem nate infornmation
regarding the health, safety, and welfare or the legal rights of the genera
public. (Subsection 6(b).) It should also be stressed that the fundanental
right guaranteed by the Act is the right of inspection and that, while a
person may obtain copies of records requested, he or she is not required to
purchase copies of records in order to gain access to them |In addition
subsection 3(a) prohibits public bodies fromgranting to anyone the exclusive
right to gain access to and to di ssem nate any public record.

XI'l. What procedures must a public body follow
in denying a request for public records?

When a request for public records is denied by a public body, that
body nust, within seven working days, or within any extended conpliance period
provided for in the Act, notify the person who nade the request, by letter, of
the decision to deny the request. The letter nust explain the reasons for the
denial, and give the names and titles of all persons responsible for the
denial. Wen a denial is based upon one of the exenptions enunerated in the
Act, the denial letter nust specify the exception authorizing the denial. The
letter nust also explain that the requesting party can appeal the denial to
the head of the public body. |If the head of the body or his designee denies
such an appeal, he nmust explain in his letter of denial that the requesting
person has a right to judicial review of his decision. (Judicial reviewis
di scussed under question Xl 1I1.)

The Act also requires that copies of all letters of denial be
retai ned by the public body, and be kept in a single office file that is open

to the public. The file nust be indexed both by type of exception asserted
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and, to the extent feasible, by the types of records requested. (See
di scussi on under question VIII above.)

XI'll.How can the denial of a request for public
records be appeal ed?

Any person denied access to inspect or copy any public record for
any reason may appeal the denial by sending a witten notice of appeal to the
head of the public body. According to section 2 of the Act, the head of a
public body is "the president, nayor, chairman, presiding officer, director
superi ntendent, manager, supervisor or individual otherw se holding primry
executive and administrative authority for the public body". Upon receiving
that witten notice, the head of the public body, or such person's designee,
is required to review the requested public record pronptly, and to determ ne
whet her, under the provisions of the Act, such records are open to inspection
and copying. The person requesting the records nust be notified of that
determ nati on within seven worki ng days.

If the head of a public body or his designee denies access to
public records, he or she nust explain in his letter of denial that the person
requesting the records has a right to judicial review of that decision. Under
section 10 of the Act, when the head of a public body denies access to public
records, the requesting person is "deenmed to have exhausted his adm nistrative
renedies". After that, the requesting person may file suit in the circuit
court for injunctive or declaratory relief.

When the denial is fromthe head of a public body of the State,
suit may be filed in the circuit court for the county in which the public body
has its principal office or where the requesting party resides. Wen the

denial is fromthe head of a nmunicipality or other type of public body, suit
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nust be brought in the circuit court for the county in which the public body
i s | ocated.
When such a suit is brought in the circuit court, the court wll

consider the matter "de novo". In other words, the court will consider the

suit as a new natter, not as an appeal fromthe decision of the head of the
public body. Suits brought under the Act are to be "assigned for hearing and
trial at the earliest practicable date and expedited in every way". The Act
allows the court to exam ne the requested records in private to determ ne

whet her they may be withheld. Consistent with its express policy of pronoting
t he di scl osure of records, the Act places the burden upon the public body to
establish that refusal to permt public access is in accordance with the Act.

See Baudin v. Gty of Crystal Lake (2nd Dist. 1989), 192 Ill. App. 3d 530,

535.

When suit is brought under the Act, the circuit court has
jurisdiction to enjoin a public body fromw thholding public records and to
order the production of any records which have been inproperly wi thheld. The
court may also retain jurisdiction and allow the public body additional tine
to review the records if the body can show that exceptional circunstances
exist and that it is exercising due diligence in responding to the request,
and may order the public body to provide an index of the records to which
access has been denied. The court can enforce any order entered under the Act
agai nst any public official through the court's contenpt powers.

The court also can award attorney's fees to the person requesting
records if the court finds that the records were of significant interest to

t he general public and were w thheld wi thout any reasonable basis in | aw, and

- 35—



that the requesting party substantially prevailed on the nmerits of the case.

The prevailing requesting party cannot be awarded costs (Duncan Publi shing,

Inc. v. City of Chicago (1st Dist. 1999), 304 IIl. App. 3d 778, 787), and, if

appearing pro se (not represented by an attorney), cannot be awarded

attorney’'s fees no matter whether the party is an attorney (Haner v. Lentz

(1989), 132 IIl. 2d 49, 63) or not (Brazas v. Ranmsey (2nd Dist. 1997), 291

I11. App. 3d 104, 109 - 110). A requesting party nay be said to have
substantially prevail ed for purposes of an award of attorney’'s fees even if
the records are turned over before judgment or any other ruling by the court

on the nerits of a clainmed exenption (People ex rel. Urich v. Stukel (1st

Dist. 1997), 294 Ill. App. 3d 193, 202, appeal denied, 178 Ill. 2d 595), but

the nmere fact that a suit was filed before the records were turned over does

not mean the party substantially prevailed (Duncan Publishing, Inc. v. Gty of

Chi cago (1st Dist. 1999), 304 Ill. App. 3d 778, 786-787 (city’'s production of
records after filing of suit could have been due to routine adm nistrative
processi ng and i ndependent of suit)). The inquiry in either case is whether
the filing of the suit was reasonably necessary to obtain the infornmation and
whet her the filing of the suit substantially caused the production of the
records sought.

XI'V. How much time does a public body have to
process a request for public records?

The Act provides a tinetable to which all public bodi es nust
adhere when processing requests for public records. Wen a witten request
for public records is submtted, a public body is required either to conmply

with or deny the request "pronptly". The term"pronptly" is not defined in
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the Act, but the terminplies that a public body should respond to requests as
qui ckly as practicable. Absent extraordinary circunstances, the public body
nust respond wi thin seven worki ng days of the request. Failure to respond
within this time period is considered a denial of the request under the Act.

Under extraordinary circunstances, the Act provides that the seven
day period for response may be extended for up to seven additional working
days. Subsection 3(d) provides that the tine period may be extended if:

(1) the requested records are stored in whole or in part at

other locations than the office having charge of the

requested records;

(ii) the request requires the collection of a substantial nunber
of specified records;

(iii) the request is couched in categorical terns and requires an
ext ensi ve search for the records responsive to it;

(iv) the requested records have not been |l ocated in the course of
routi ne search and additional efforts are being made to
| ocate them

(v) the requested records require exam nation and eval uati on by
personnel having the necessary conpetence and discretion to
determne if they are exenpt fromdi scl osure under section 7
of this Act or should be revealed only with appropriate
del eti ons;

(vi) the request for records cannot be conplied with by the
public body within the tine |imts prescribed by subsection
3(c) without unduly burdening or interfering with the
operations of the public body; or

(vii) there is a need for consultation, which shall be conducted
with all practicable speed, with another public body or
anong two or nore conponents of a public body having a
substantial interest in the deternmnation or in the subject
matter of the request.
When additional tine is required for any of these reasons, the
public body nmust notify the person naeking the request by letter specifying the

reason for the delay and the date when either the records will be rel eased or
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the denial of the request will be made. This letter nust be sent within the
original seven day period. The extended tine period cannot be |onger than
seven extra working days, and if a response is not nade within that extended
peri od, the request will be considered denied.

A simlar maxi numperiod for reply is placed upon heads of public
bodi es when a requesting person appeals the denial of a request for records.
When the requesting party appeals to the head of a public body, the head of
t he public body or his designee nust determ ne whether the records will be
rel eased and notify the requesting party of his determnation within seven
wor ki ng days.

If suit is brought against the public body, the court may all ow
the public body additional tine to review the records. However, in such a
case the public body nust show that exceptional circunstances exist, and that
the body is exercising due diligence in responding to the request.

XV. Suggestions for implementing the Freedom
of Information Act.

The Freedom of Information Act does not fully specify the
procedures that public bodies nmust followto inplenment its provisions.
Consequently, public bodies have to take sone basic steps to conply with the
Act. A few suggestions to assist public bodies in conpliance are set forth
bel ow.

As was noted under question VIII above, section 5 of the Act
requires public bodies to nmaintain, and nmake avail able for inspection and
copying, a list of all types and categories of records prepared or received

after July 1, 1984. The list required by section 5 of the Act must contain
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all types of records, including those exenpt from disclosure under section 7.

The list should be reviewed periodically to ensure that it accurately
reflects the current records of the public body.

The head of the public body should al so confer with the directors
or heads of divisions or subdivisions of the public body, and with counsel for
that body, to nake prelimnary determinations as to what records of the body
may be exenpt from public inspection under section 7. This will reduce the

need for case-by-case or ad hoc review of requests for records. This process

will also reduce the tinme needed to respond to requests and will provide

gui dance to those who handl e requests on a day-to-day basis. Note that these
prelimnary determ nations are not final, and only provide guidelines within
whi ch a request for disclosure should be decided.

The public body shoul d al so consi der what docunments, if any, wll
be furnished free of charge under subsection 6(b) of the Act, which provides
that public bodies nmay furnish docunents free of charge or at a reduced charge
where the agency deternines that wai ver or reduction of the fee is in the
public interest. Such a prelimnary determination will assist public bodies
in responding to requests nore efficiently.

The body should periodically review and update the types of
docunents that are required to be mmintained under the Act. These docunents
are described in question VIII above and include a Iist of records, a
description of how records are avail abl e (discussed below), a brief
description of the public body and a description of the nmeans whereby records

stored through data processing can be obtained by the public.
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Publ i ¢ bodi es should periodically review the procedures they have
established for carrying out the Act, or, if none have previously been
est abl i shed, consider doing so. Subsection 3(g) of the Act authorizes the
promul gation of rules in this regard. It is suggested that such rules
establish the tinmes and places where records will be avail able, the persons
within the body who will respond to requests and shoul d set out the nanner of
response. The rules may establish a fee schedule for access to records
consistent with section 6 of the Act. Subsection 3(b) also requires public
bodies to certify records when so requested, and therefore, procedures for
certifying records should be included in the rules. [In accordance with
section 4 of the Act, the rules describing the nethods whereby records can be
acqui red nust be displayed at each office of the public body, and nmust be
prepared so that copies of those rules can be nmailed out when requested.

Because written requests are so inportant to the procedures
outlined in the Act, the body should have a request formto be filled out when
personal requests are made. Forns should be tailored to fit the needs of the
public body.

The body should be certain that its procedure for denial of
requests conplies with the provisions of section 9 of the Act. [In general
letters of denial nust explain the reasons for denial of a request and nust
informthe requesting person of his right to appeal the denial. Letters of

deni al of appeal nust conply with the provisions of section 10.
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TEXT OF THE ACT

The Freedom of Information Act
AN ACT in relation to access to public records and docunents.

Be it enacted by the People of the State of Illinois, represented

in the General Assenbly:

(5 I'LCS 140/1) (from Ch. 116, par. 201)

Sec. 1. Pursuant to the fundanental phil osophy of the American
constitutional formof governnment, it is declared to be the public policy of
the State of Illinois that all persons are entitled to full and conplete
information regarding the affairs of governnent and the official acts and
policies of those who represent themas public officials and public enployees
consistent with the ternms of this Act. Such access is necessary to enable the
people to fulfill their duties of discussing public issues fully and freely,
maki ng i nforned political judgnments and nonitoring government to ensure that
it is being conducted in the public interest.

This Act is not intended to be used to violate individual privacy,
nor for the purpose of furthering a commercial enterprise, or to disrupt the
dul y-undertaken work of any public body independent of the fulfillment of any
of the fore-nentioned rights of the people to access to infornmation

This Act is not intended to create an obligation on the part of any

public body to naintain or prepare any public record which was not maintained
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or prepared by such public body at the tinme when this Act becones effective,
except as otherwi se required by applicable local, State or federal |aw

These restraints on information access should be seen as linmted
exceptions to the general rule that the people have a right to know the
deci sions, policies, procedures, rules, standards, and other aspects of
government activity that affect the conduct of government and the lives of any
or all of the people. The provisions of this Act shall be construed to this
end.

This Act shall be the exclusive State statute on freedom of
i nfornation, except to the extent that other State statutes night create
addi tional restrictions on disclosure of information or other laws in Illinois
m ght create additional obligations for disclosure of information to the
public.
(Source: P.A 83-1013.)

(5 ILCS 140/1.1) (from Ch. 116, par. 201.1)

Sec. 1.1. This Act nay be cited as the Freedom of Information Act.
(Source: P.A 86-1475.)

(5 ILCS 140/2) (from Ch. 116, par. 202)

Sec. 2. Definitions. As used in this Act:

(a) "Public body" nmeans any | egislative, executive,
adm ni strative, or advisory bodies of the State, state universities and
col l eges, counties, townships, cities, villages, incorporated towns, schoo
districts and all other municipal corporations, boards, bureaus, conmittees,
or conmi ssions of this State, and any subsidiary bodi es of any of the

foregoing including but not limted to conm ttees and subconmittees which are
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supported in whole or in part by tax revenue, or which expend tax revenue.
"Public body" does not include a child death revi ew team established under the
Chil d Death Review Team Act.

(b) "Person" nmeans any individual, corporation, partnership, firm

organi zation or association, acting individually or as a group.

(c) "Public records" neans all records, reports, forms, witings,
| etters, menoranda, books, papers, maps, photographs, mcrofilns, cards,
tapes, recordings, electronic data processing records, recorded infornmation
and all other documentary materials, regardl ess of physical formor
characteristics, having been prepared, or having been or being used, received,
possessed or under the control of any public body. "Public records" includes,
but is expressly not linmted to: (i) admnistrative nmanuals, procedura
rules, and instructions to staff, unless exenpted by Section 7(p) of this Act;
(ii) final opinions and orders nade in the adjudication of cases, except an
educational institution's adjudication of student or enployee grievance or
di sciplinary cases; (iii) substantive rules; (iv) statenents and
interpretations of policy which have been adopted by a public body; (v) fina
pl anni ng policies, reconmendations, and decisions; (vi) factual reports,

i nspection reports, and studi es whether prepared by or for the public body;
(vii) all information in any account, voucher, or contract dealing with the
recei pt or expenditure of public or other funds of public bodies; (viii) the
nanes, salaries, titles, and dates of enploynent of all enployees and officers
of public bodies; (ix) materials containing opinions concerning the rights of

the state, the public, a subdivision of state or a | ocal governnent, or of any
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private persons; (x) the nanme of every official and the final records of
voting in all proceedings of public bodies; (xi) applications for any
contract, pernmit, grant, or agreenent except as exenpted from di scl osure by
subsection (g) of Section 7 of this Act; (xii) each report, docunent, study,
or publication prepared by independent consultants or other independent
contractors for the public body; (xiii) all other information required by |aw
to be nade avail able for public inspection or copying; (xiv) information
relating to any grant or contract nade by or between a public body and anot her
public body or private organization; (xv) waiver docunents filed with the
State Superintendent of Education or the president of the University of
I1linois under Section 30-12.5 of the School Code, concerning nomni nees for
General Assenbly schol arshi ps under Sections 30-9, 30-10, and 30-11 of the
School Code and (xvi) conplaints, results of conplaints, and Departnent of
Children and Fam |y Services staff findings of licensing violations at day
care facilities, provided that personal and identifying information i s not
rel eased.

(d) "Copying" neans the reproduction of any public record by neans
of any phot ographic, electronic, nechanical or other process, device or neans.

(e) "Head of the public body" means the president, mayor,
chai rman, presiding officer, director, superintendent, nanager, supervisor or
i ndi vidual otherw se holding prinmary executive and administrative authority
for the public body, or such person's duly authorized designee.

(f) "News nedi a" nmeans a newspaper or other periodical issued at

regular intervals, a news service, a radio station, a television station, a
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conmunity antenna tel evision service, or a person or corporation engaged in
maki ng news reels or other notion picture news for public show ng.
(Source: P.A 90-670.)

(5 ILCS 140/3) (from Ch. 116, par. 203)

Sec. 3. (a) Each public body shall neke avail able to any person
for inspection or copying all public records, except as otherw se provided in
Section 7 of this Act. Notwithstanding any other law, a public body may not
grant to any person or entity, whether by contract, |icense, or otherwi se, the
exclusive right to access and di ssem nate any public record as defined in this
Act .

(b) Subject to the fee provisions of Section 6 of this Act, each
public body shall pronptly provide, to any person who submits a witten
request, a copy of any public record required to be disclosed by subsection
(a) of this Section and shall certify such copy if so requested.

(c) Each public body shall, promptly, either conply with or deny a
witten request for public records within 7 working days after its receipt.
Deni al shall be by letter as provided in Section 9 of this Act. Failure to
respond to a witten request within 7 working days after its receipt shall be
consi dered a denial of the request.

(d) The time limts prescribed in paragraph (c) of this Section
may be extended in each case for not nore than 7 additional working days for
any of the follow ng reasons:

(i) the requested records are stored in whole or in part at other

| ocations than the office having charge of the requested records;
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(ii) the request requires the collection of a substantial nunber
of specified records;

(iii) the request is couched in categorical terns and requires an
ext ensi ve search for the records responsive to it;

(iv) the requested records have not been | ocated in the course of
routi ne search and additional efforts are being made to | ocate them

(v) the requested records require exam nation and eval uati on by
personnel having the necessary conpetence and discretion to deternine if they
are exenpt fromdisclosure under Section 7 of this Act or should be reveal ed
only with appropriate del etions;

(vi) the request for records cannot be conplied with by the public
body within the tine Iimts prescribed by paragraph (c) of this Section
wi t hout unduly burdening or interfering with the operations of the public
body;

(vii) there is a need for consultation, which shall be conducted
with all practicable speed, with another public body or anobng two or nore
conponents of a public body having a substantial interest in the determ nation
or in the subject matter of the request.

(e) Wen additional time is required for any of the above reasons,
the public body shall notify by letter the person naking the witten request
within the tine Iimts specified by paragraph (c) of this Section of the
reasons for the delay and the date by which the records will be nmade avail abl e
or denial will be forthconing. In no instance, may the delay in processing
| ast longer than 7 working days. A failure to render a decision within 7

wor ki ng days shall be considered a denial of the request.
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(f) Requests calling for all records falling within a category
shal |l be conplied with unless conpliance with the request would be unduly
burdensonme for the conplying public body and there is no way to narrow the
request and the burden on the public body outweighs the public interest in the
i nfornati on. Before invoking this exenption, the public body shall extend to
t he person naking the request an opportunity to confer with it in an attenpt
to reduce the request to nmanageabl e proportions. |[If any body responds to a
categorical request by stating that conpliance would unduly burden its
operation and the conditions described above are net, it shall do so in
writing, specifying the reasons why it would be unduly burdensone and the
extent to which conpliance will so burden the operations of the public body.
Such a response shall be treated as a denial of the request for information.
Repeat ed requests for the sane public records by the sanme person shall be
deenmed unduly burdensone under this provision

(g) Each public body may promul gate rules and regul ations in
conformity with the provisions of this Section pertaining to the availability
of records and procedures to be followed, including:

(i) the times and places where such records will be made
avai | abl e, and

(ii) the persons from whom such records nay be obtai ned.

(Source: P.A 90-206.)

(5 ILCS 140/4) (from Ch. 116, par. 204)

Sec. 4. Each public body shall prom nently display at each of its
adm ni strative or regional offices, nake available for inspection and copying,

and send through the mail if requested, each of the follow ng:
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(a) A brief description of itself, which will include, but not be
limted to, a short sumary of its purpose, a block diagramgiving its
functional subdivisions, the total anount of its operating budget, the nunber
and location of all of its separate offices, the approxi mate number of ful
and part-time enployees, and the identification and nenbership of any board,
conmi ssion, comittee, or council which operates in an advisory capacity
relative to the operation of the public body, or which exercises control over
its policies or procedures, or to which the public body is required to report
and be answerable for its operations; and

(b) A brief description of the methods whereby the public nmay
request information and public records, a directory designating by titles and
addresses those enpl oyees to whom requests for public records should be
directed, and any fees allowabl e under Section 6 of this Act.

(Source: P.A 83-1013.)

(5 ILCS 140/5) (from Ch. 116, par. 205)

Sec. 5. As to public records prepared or received after the
effective date of this Act, each public body shall naintain and nake avail abl e
for inspection and copying a reasonably current list of all types or
categories of records under its control. The list shall be reasonably
detailed in order to aid persons in obtaining access to public records
pursuant to this Act. Each public body shall furnish upon request a
description of the manner in which public records stored by neans of
el ectronic data processing may be obtained in a form conprehensi ble to persons
| acki ng know edge of conputer |anguage or printout format.

(Source: P.A 83-1013.)
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(5 ILCS 140/6) (from Ch. 116, par. 206)

Sec. 6. Authority to charge fees.

(a) Each public body may charge fees reasonably calculated to
rei mburse its actual cost for reproducing and certifying public records and
for the use, by any person, of the equi pnent of the public body to copy
records. Such fees shall exclude the costs of any search for and revi ew of
the record, and shall not exceed the actual cost of reproduction and
certification, unless otherwi se provided by State statute. Such fees shall be
i nposed according to a standard scale of fees, established and nmade public by
t he body i nposing them

(b) Docunents shall be furnished without charge or at a reduced
charge, as determned by the public body, if the person requesting the
docunents states the specific purpose for the request and indicates that a
wai ver or reduction of the fee is in the public interest. \Wiver or reduction
of the fee is in the public interest if the principal purpose of the request
is to access and dissem nate information regarding the health, safety and
wel fare or the legal rights of the general public and is not for the principa
pur pose of personal or comercial benefit. For purposes of this subsection
"comercial benefit" shall not apply to requests nmade by news nedi a when the
princi pal purpose of the request is to access and di ssem nate infornmation
regarding the health, safety, and welfare or the legal rights of the genera
public. In setting the ambunt of the waiver or reduction, the public body may
take into consideration the anmbunt of materials requested and the cost of

copyi ng them
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(c) The purposeful inposition of a fee not consistent with
subsections (6)(a) and (b) of this Act shall be considered a denial of access
to public records for the purposes of judicial review

(d) The fee for an abstract of a driver's record shall be as
provided in Section 6-118 of "The Illinois Vehicle Code", approved
Sept enber 29, 1969, as anended.

(Source: P.A 90-144.)

(5 ILCS 140/7) (from Ch. 116, par. 207)

Sec. 7. [Exenptions.

(1) The followi ng shall be exenmpt frominspecti on and copyi ng:

(a) Information specifically prohibited fromdisclosure by federa
or State law or rules and regul ati ons adopted under federal or State |aw.

(b) Information that, if disclosed, would constitute a clearly
unwarrant ed i nvasi on of personal privacy, unless the disclosure is consented
toin witing by the individual subjects of the infornmation. The disclosure
of information that bears on the public duties of public enployees and
of ficials shall not be considered an invasi on of personal privacy.

I nformati on exenpted under this subsection (b) shall include but is not
limted to:

(i) files and personal information maintained with respect to
clients, patients, residents, students or other individuals receiving social
nmedi cal , educational, vocational, financial, supervisory or custodial care or

services directly or indirectly fromfederal agencies or public bodies;
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(ii) personnel files and personal information nmaintained with
respect to enpl oyees, appointees or elected officials of any public body or
applicants for those positions;

(iii) files and personal information nmaintained with respect to
any applicant, registrant or licensee by any public body cooperating with or
engaged i n professional or occupational registration, |icensure or discipline;

(iv) information required of any taxpayer in connection with the
assessment or collection of any tax unless disclosure is otherw se required by
State statute; and

(v) information revealing the identity of persons who file
conplaints with or provide information to adnmnistrative, investigative, |aw
enforcenent or penal agencies; provided, however, that identification of
witnesses to traffic accidents, traffic accident reports, and rescue reports
may be provi ded by agenci es of |ocal government, except in a case for which a
crimnal investigation is ongoing, wi thout constituting a clearly unwarranted

per se invasion of personal privacy under this subsection

(c) Records conpiled by any public body for adm nistrative
enforcenent proceedi ngs and any | aw enforcenent or correctional agency for |aw
enforcenent purposes or for internal matters of a public body, but only to the
extent that disclosure would:

(i) interfere with pending or actually and reasonably contenpl at ed
| aw enf orcenent proceedi ngs conducted by any | aw enforcenent or correctiona
agency;

(ii) interfere with pending adm nistrative enforcenent proceedi ngs

conduct ed by any public body;
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(iii) deprive a person of a fair trial or an inpartial hearing;

(iv) unavoidably disclose the identity of a confidential source or
confidential information furnished only by the confidential source;

(v) disclose unique or specialized investigative techni ques ot her
than those generally used and known or disclose internal docunents of
correctional agencies related to detection, observation or investigation of
i ncidents of crinme or msconduct;

(vi) constitute an invasion of personal privacy under subsection
(b) of this Section;

(vii) endanger the life or physical safety of |aw enforcenent
personnel or any other person; or

(viii) obstruct an ongoing crimnal investigation

(d) Crimnal history record information naintained by State or
local crimnal justice agencies, except the followi ng which shall be open for
public inspection and copyi ng:

(i) chronologically nmaintained arrest information, such as
traditional arrest logs or blotters;

(ii) the nane of a person in the custody of a | aw enforcenent
agency and the charges for which that person is being held;

(iii) court records that are public;

(iv) records that are otherw se avail able under State or |oca
| aw;, or

(v) records in which the requesting party is the individua
identified, except as provided under part (vii) of paragraph (c) of subsection

(1) of this Section.
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"Crimnal history record information" neans data identifiable to an
i ndi vidual and consisting of descriptions or notations of arrests, detentions,
indictnments, infornmations, pre-trial proceedings, trials, or other fornal
events in the crimnal justice systemor descriptions or notations of crimna
charges (including crimnal violations of |ocal nunicipal ordinances) and the
nature of any disposition arising therefrom including sentencing, court or
correctional supervision, rehabilitation and rel ease. The term does not apply
to statistical records and reports in which individuals are not identified and
fromwhich their identities are not ascertainable, or to information that is
for crimnal investigative or intelligence purposes.

(e) Records that relate to or affect the security of correctiona
institutions and detention facilities.

(f) Prelimnary drafts, notes, recommendations, nenoranda and
other records in which opinions are expressed, or policies or actions are
formul ated, except that a specific record or relevant portion of a record
shal | not be exenpt when the record is publicly cited and identified by the
head of the public body. The exenption provided in this paragraph (f) extends
to all those records of officers and agenci es of the General Assenbly that
pertain to the preparation of |egislative docunents.

(g) Trade secrets and commercial or financial information obtained
froma person or business where the trade secrets or information are
proprietary, privileged or confidential, or where disclosure of the trade
secrets or information may cause conpetitive harm including all information

determ ned to be confidential under Section 4002 of the Technol ogy Advancenent

-53-—



and Devel opment Act. Nothing contained in this paragraph (g) shall be
construed to prevent a person or business fromconsenting to disclosure.

(h) Proposals and bids for any contract, grant, or agreenent,
including information which if it were disclosed would frustrate procurenent
or give an advantage to any person proposing to enter into a contractor
agreenent with the body, until an award or final selection is nade.
Information prepared by or for the body in preparation of a bid solicitation
shal | be exenpt until an award or final selection is made.

(i) Valuable fornul ae, designs, drawi ngs and research data
obt ai ned or produced by any public body when disclosure could reasonably be
expected to produce private gain or public |oss.

(j) Test questions, scoring keys and ot her exam nation data used
to adm ni ster an acadenic exam nation or deternined the qualifications of an
applicant for a license or enpl oynent.

(k) Architects' plans and engineers' technical subm ssions for
proj ects not constructed or devel oped in whole or in part with public funds
and for projects constructed or devel oped with public funds, to the extent
t hat disclosure would conproni se security.

(I') Library circulation and order records identifying library
users with specific materials.

(m Mnutes of neetings of public bodies closed to the public as
provided in the Open Meetings Act until the public body makes the m nutes
avai l able to the public under Section 2.06 of the Open Meetings Act.

(n) Conmuni cations between a public body and an attorney or

audi tor representing the public body that would not be subject to discovery in
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litigation, and nmaterials prepared or conpiled by or for a public body in
anticipation of a crimnal, civil or admnistrative proceedi ng upon the
request of an attorney advising the public body, and materials prepared or
conpiled with respect to internal audits of public bodies.

(o) Information received by a primary or secondary school, college
or university under its procedures for the evaluation of faculty nenbers by
t heir academ c peers.

(p) Adninistrative or technical infornmation associated with
aut onat ed data processing operations, including but not limted to software,
operating protocols, conputer program abstracts, file layouts, source
listings, object nodul es, |oad nodul es, user guides, docunentation pertaining
to all logical and physical design of conputerized systens, enployee nanual s,
and any other information that, if disclosed, would jeopardize the security of
the systemor its data or the security of materials exenpt under this Section

(q) Docunents or materials relating to collective negotiating
matters between public bodies and their enployees or representatives, except
that any final contract or agreenent shall be subject to inspection and
copyi ng.

(r) Drafts, notes, recomendati ons and nenoranda pertaining to the
financing and narketing transactions of the public body. The records of
ownership, registration, transfer, and exchange of nunicipal debt obligations,
and of persons to whom paynent with respect to these obligations is nmde.

(s) The records, docunents and information relating to real estate
purchase negotiations until those negotiations have been conpleted or

otherwi se termnated. Wth regard to a parcel involved in a pending or
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actual ly and reasonably contenpl ated eni nent donmi n proceedi ng under Article
VIl of the Code of G vil Procedure, records, docunments and information
relating to that parcel shall be exenpt except as nmay be allowed under

di scovery rules adopted by the Illinois Supreme Court. The records, docunents
and information relating to a real estate sale shall be exenpt until a sale is
consumat ed

(t) Any and all proprietary information and records related to the
operation of an intergovernnental risk nmanagement association or
sel f-insurance pool or jointly self-adm nistered health and acci dent
cooperative or pool

(u) Information concerning a university's adjudication of student
or enpl oyee grievance or disciplinary cases, to the extent that disclosure
woul d reveal the identity of the student or enployee and information
concerni ng any public body's adjudication of student or enployee grievances or
di sciplinary cases, except for the final outcone of the cases.

(v) Course naterials or research materials used by faculty
nenbers.

(w Information related solely to the internal personnel rules and
practices of a public body.

(x) Information contained in or related to exami nation, operating,
or condition reports prepared by, on behalf of, or for the use of a public
body responsible for the regulation or supervision of financial institutions
or insurance conpani es, unless disclosure is otherwise required by State | aw.

(y) Information the disclosure of which is restricted under

Section 5-108 of the Public UWilities Act.
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(z) Manuals or instruction to staff that relate to establishnent
or collection of liability for any State tax or that relate to i nvestigations
by a public body to determ ne violation of any crimnal |aw

(aa) Applications, related docunents, and nedical records received
by the Experinental Organ Transpl antation Procedures Board and any and al
docunents or other records prepared by the Experinmental Organ Transpl antation
Procedures Board or its staff relating to applications it has received.

(bb) Insurance or self insurance (including any intergovernnenta
ri sk managenent association or self insurance pool) clainms, |oss or risk
managenent i nformation, records, data, advice or comunications.

(cc) Information and records held by the Departnent of Public
Health and its authorized representatives relating to known or suspected cases
of sexually transm ssible disease or any infornmation the disclosure of which
is restricted under the Illinois Sexually Transnissible D sease Control Act.

(dd) Information the disclosure of which is exenpted under Section
60 of the Radon Industry Licensing Act.

(ee) Firmperformance eval uati ons under Section 55 of the
Architectural, Engineering, and Land Surveying Qualifications Based Sel ection
Act .

(ff) Security portions of system safety program pl ans,

i nvestigation reports, surveys, schedules, lists, data, or information
conpi l ed, collected, or prepared by or for the Regional Transportation
Authority under Section 2.11 of the Regional Transportation Authority Act or

the State of Mssouri under the Bi-State Transit Safety Act.
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(gg) Information the disclosure of which is restricted and
exenpt ed under Section 50 of the Illinois Prepaid Tuition Act.

(hh) Information the disclosure of which is exenpted under Section
80 of the State G ft Ban Act.

(ii) Beginning July 1, 1999, information that woul d discl ose or
m ght lead to the disclosure of secret or confidential information, codes,
al gorithns, prograns, or private keys intended to be used to create electronic
or digital signatures under the Electronic Commerce Security Act.

(jj) Information contained in a |ocal energency energy plan
submitted to a nunicipality in accordance with a | ocal energency energy plan
ordi nance that is adopted under Section 11-21.5-5 of the Illinois Minicipa
Code.

(2) This Section does not authorize w thhol ding of information or
limt the availability of records to the public, except as stated in this
Section or otherw se provided in this Act.

(Source: P.A 91-137.)

(5 ILCS 140/7.1) (from Ch. 116, par. 207.1)

Sec. 7.1. Nothing in this Act shall be construed to prohibit
publication and di ssem nation by the Department of Public Aid or the
Depart ment of Human Servi ces of the names and addresses of entities which have
had recei pt of benefits or payments under the Illinois Public A d Code
suspended or termnated or future receipt barred, pursuant to Section 11-26 of
t hat Code.

(Source: P.A 89-507.)

(5 ILCS 140/8) (from Ch. 116, par. 208)
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Sec. 8. If any public record that is exenpt from di scl osure under
Section 7 of this Act contains any material which is not exenpt, the public
body shall delete the infornmation which is exenpt and make the renaining
i nfornati on avail able for inspection and copyi ng.

(Source: P.A 85-1357.)

(5 ILCS 140/9) (from Ch. 116, par. 209)

Sec. 9. (a) Each public body or head of a public body denying a
request for public records shall notify by letter the person naking the
request of the decision to deny such, the reasons for the denial, and the
nanes and titles or positions of each person responsible for the denial. Each
noti ce of denial by a public body shall also informsuch person of his right
to appeal to the head of the public body. Each notice of denial of an appea
by the head of a public body shall informsuch person of his right to judicial
revi ew under Section 11 of this Act.

(b) Wen a request for public records is denied on the grounds
that the records are exenpt under Section 7 of this Act, the notice of denial
shal | specify the exenption claimed to authorize the denial. Copies of al
noti ces of denial shall be retained by each public body in a single central
office file that is open to the public and indexed according to the type of
exenption asserted and, to the extent feasible, according to the types of
records request ed.

(Source: P.A 83-1013.)
(5 ILCS 140/10) (from Ch. 116, par. 210)
Sec. 10. (a) Any person denied access to inspect or copy any

public record may appeal the denial by sending a witten notice of appeal to
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the head of the public body. Upon receipt of such notice the head of the
public body shall pronptly review the public record, detern ne whether under
the provisions of this Act such record is open to inspection and copyi ng, and
notify the person naking the appeal of such determination within 7 working
days after the notice of appeal

(b) Any person making a request for public records shall be deened
to have exhausted his adm nistrative remedies with respect to such request if
the head of the public body affirns the denial or fails to act within the tine
limt provided in subsection (a) of this Section
(Source: P.A 83-1013.)

(5 ILCS 140/11) (from Ch. 116, par. 211)

Sec. 11. (a) Any person denied access to inspect or copy any
public record by the head of a public body may file suit for injunctive or
declaratory relief.

(b) Wiere the denial is fromthe head of a public body of the
State, suit nay be filed in the circuit court for the county where the public
body has its principal office or where the person deni ed access resides.

(c) Were the denial is fromthe head of a nmunicipality or other
public body, except as provided in subsection (b) of this Section, suit may be
filed in the circuit court for the county where the public body is |ocated.

(d) The circuit court shall have the jurisdiction to enjoin the
public body fromwi thhol ding public records and to order the production of any
public records inproperly w thheld fromthe person seeking access. |If the
public body can show that exceptional circunstances exist, and that the body

is exercising due diligence in responding to the request, the court nay retain
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jurisdiction and allow the agency additional tinme to conplete its review of
t he records.

(e) On notion of the plaintiff, prior to or after in canera
i nspection, the court shall order the public body to provide an index of the
records to which access has been denied. The index shall include the
fol | owi ng:

(i) A description of the nature or contents of each docunent
wi t hhel d, or each deletion froma rel eased docunent, provided, however, that
the public body shall not be required to disclose the information which it
asserts is exenpt; and

(ii) A statenment of the exenption or exenptions clainmed for each
such del etion or wthheld docunent.

(f) In any action considered by the court, the court shal
consi der the matter de novo, and shall conduct such in camera exam nation of
the requested records as it finds appropriate to deternmne if such records or
any part thereof nmay be withheld under any provision of this Act. The burden
shall be on the public body to establish that its refusal to pernit public
i nspection or copying is in accordance with the provisions of this Act.

(g) In the event of nonconpliance with an order of the court to
di scl ose, the court nay enforce its order against any public official or
enpl oyee so ordered or prinmarily responsible for such nonconpliance through
the court's contenpt powers.

(h) Except as to causes the court considers to be of greater

i mportance, proceedings arising under this Section shall take precedence on
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t he docket over all other causes and be assigned for hearing and trial at the
earliest practicable date and expedited in every way.
(i) If a person seeking the right to inspect or receive a copy of

a public record substantially prevails in a proceeding under this Section, the
court may award such person reasonable attorneys' fees if the court finds that
the record or records in question were of clearly significant interest to the
general public and that the public body |acked any reasonable basis in |law for
wi t hhol di ng the record.

(Source: P.A 85-1357.)
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